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STATEMENT OF THE CASE
I.

NATURE OF THE CASE

This appeal arises from an action filed by a group of lessees against the Idaho State Board
of Land Commissioners and the director of the Idaho Department of Lands in October 2010
claiming, in relevant part, breach of contract. The allegedly breached contracts were leases for
various "cottage sites" located on state endowment lands adjacent to or near Payette Lake. All
leases possessed the same substantive terms and expired on December 31, 2010. The lessees
alleged that the Land Board violated the leases when it determined at its March 16, 2010 regular
meeting to issue new ten-year leases with an increased rental rate. This was so, they alleged,
because the leases granted them the right to renew for a new ten-year period on the same terms
and conditions as the expiring leases. The lessees further contended that they were entitled to the
fair market value of their improvements in the event their right-of-renewal interpretation of the
leases was rejected.
Proceedings on what became cross-motions for summary judgment commenced in
December 2010. Later that month, the Land Board rescinded the action taken in March and
adopted resolutions that authorized issuance of a one-year lease for 2012 at a rental rate equal to
the rate in the 2001-2010 lease but on current assessed value, as opposed to the 2007 valuations
used for purposes of calculating the 2010 rental amounts.

The Board's resolutions further

provided for the issuance of ten-year leases to begin in 2012 at a higher percentage rental rate.
The Board modified the December resolution in April 2011 to provide for the issuance of twoyear leases, rather than ten-year leases, at the higher percentage rental rate.

The lessees

challenged those Board actions in four proceedings filed the under the Idaho Administrative
Procedure Act.

1

The district court issued its decision on the cross-summary judgment motions in June
2011 in the Board's favor, concluding that the lessees had failed to exhaust administrative
remedies with respect to the contract claim, and entered judgment in August 2011. The lessees
filed this appeal from that judgment, and several months later the district court denied their
petitions for review in the IAA proceedings that challenged the Board's December 2010 and
April 2011 actions on the basis of the renewal provision in the 2001-2010 leases. The lessees
have appealed from that denial.
II.

COURSE OF THE PROCEEDINGS BELOW
A.

Overview

This cross-appeal arises from a judgment in a consolidated case involving two
proceedings initiated in different counties of the Fourth Judicial District.

The first action,

Babcock v. Idaho State Board of Land Commissioners, No. CV-2010-436-C (Fourth Jud. Dist.,
Valley County) ("BabcocJ('), was filed in Valley County District Court on October 22, 2010, by
a large group of cottage site lessees adjacent to or near Payette Lake (collectively, "Payette Lake
Lessees" or "Lessees"). The second action, Wasden v. State Board of Land Commissioners,
No. CV-OC-2010-23751 (Fourth Jud. Dist., Ada County) ("Wasden"), was commenced on
December 2, 2010, in Ada County District Court by the Attorney General.

The Babcock

litigation against the Land Board and the Idaho Department of Lands Director ("Director"), as
ultimately narrowed, related to the proper interpretation and application of the certain provisions
in the 2001-2010 cottage site lease.! Neither the Lessees in their complaint nor the Board by
way of defense raised the constitutionality of Idaho Code § 58-310A as an issue. The Wasden

! When the underlying actions were filed, the Director was George Bacon who subsequently
retired. The current Director is Tom Schultz. He should be substituted for Mr. Bacon as a
respondent. See LA.R. 48 and LR.C.P. 25(d).
2

litigation, as ultimately narrowed, presented only the question of § 58-310A's facial
constitutionality. The Babcock district court (McLaughlin, 1., presiding) consolidated Wasden
into the Valley County proceeding pursuant to LR.C.P. 42(a) on March 8, 2011. R Vol. III,
p.556.
The district court resolved both proceedings under LR.C.P. 56 in a memorandum decision
and order entered on June 6, 2011. R Addendum, p. 22. Separate motions and briefs were
submitted during the summary judgment process, but the underlying motions were argued orally
at the same hearing. The district court denied the Attorney General's motion directed to the
facial constitutionality of § 58-310A in Wasden and granted the Land Board's motion for
summary judgment in Babcock. A single final judgment in the consolidated case was consistent
with the summary judgment order entered on August 10, 2011 (R Addendum, p. 42), from which
the Attorney General appealed as to the Wasden-related component (R Vol, IV, p. 718) and the
Payette Lake Lessees appealed as to the Babcock-related component (id., p. 733).
detailed summary of the Babcock litigation follows.

A more

A summary of the Wasden litigation

appears in the Attorney General's opening brief in his appeal from the district court judgment.
B.

The Babcock District Court Proceedings

The Payette Lake Lessees' original complaint contained six "counts"-the first two of
which were based in contract against the Land Board and the Director. R Vol. I, pp. 9-13. 2 They
filed an amended complaint on November 10,2011, but the contract counts remained unaffected.

Id, pp. 24-25. The Lessees filed a motion for partial summary judgment directed to the contract
counts on December 9,2010 (id, p. 82), while the Board cross-moved for summary judgment as
to those claims on January 13,2011 (R Vol. II, p. 388).

2

Unless the context otherwise indicates, all references to the Land Board include the Director.
3

The core dispute between the parties as to the merits turned on whether the 2001-2010
cottage site leases provided the Lessees a right to renew and thereby foreclosed the Board from
imposing an increased rental rate for the 2011-2020 period as it had determined to do at its
March 16,2010 meeting. Compare R Vol. I, p. 94 (Lessees' contention that "the Land Board's
attempt to unilaterally impose a new lease with a new rent formula on existing lessees constitutes
a breach of the lease's renewal provisions"), with id, R Vol. III, p. 512 (Board's contention that
"[t]he 2001 Leases simply do not grant the Payette Lessees a right to renew the lease, much less
on the same terms as the 2001 Lease"). The Lessees argued alternatively that, were the Court to
reject their right-of-renewal claim, they were entitled under their 2001-2010 leases to the fair
market value of their improvements to the leased parcels. R Vol. I, pp. 99-100.

The Board

raised the non-merits defense that the Lessees' contract claims challenged an "agency action and
that judicial review under the Idaho Administrative Procedure Act ("lAP A"), Idaho Code
§§ 67-5201 to -5292, was the sole method for challenging the alleged contract non-compliance.
R Vol. I, pp. 405-09. During the course of the summary judgment proceedings, the parties
stipulated to the dismissal without prejudice of the remaining counts in the amended complaint.

Id., pp. 391,455.
The district court agreed with the Land Board that the contract claims were subject to the
AP A and found that the Lessees had failed to exhaust their administrative remedies.
R Addendum, p. 31, L. 26

p. 32, L. 6 ("Here, the Plaintiffs have pled a cause of action that

could have a potential remedy under either the AP A or general contract principles. However,
'important policy considerations underlie the requirement for exhausting administrative
remedies, such as providing the opportunity for mitigating or curing errors without judicial
intervention, deferring to the administrative processes established by the Legislature and the

4

administrative body, and the sense of comity for the quasi-judicial functions of the administrative
body. "'). It therefore granted summary judgment to the Board in its June 6, 2011 decision and
entered final judgment with respect to the contract counts on August 10, 2011. R Addendum,
p.42. The Lessees filed a notice of cross-appeal on September 20,2011. R Vol. IV, p. 733.
III.

STATEMENT OF THE FACTS
A.

Relevant Constitutional and Statutory Provisions

Article IX, Section 7 of the Idaho Constitution provides that the Land Board "shall have
direction, control and disposition of the public lands of the state, under such regulations as may
be prescribed by law." Article IX, Section 8 further states that the Land Board shall provide for
the sale or rental of endowment lands "under such regulations as may be prescribed by law, and
in such manner as will secure the maximum long-term financial return." Section 58-31OA, Idaho
Code, applies exclusively to the endowment land "single family, recreational cottage sites and
homesites" ("cottage sites") that include the Payette Lake Lessees' parcels, expresses the
legislative view that "maximum long-term financial returns to the institutions to which granted
are best obtained through stable leases at market rent" and exempts those sites from the auction
requirements in Idaho Code §§ 58-307 and _310. 3 Aside from the explicit provisions in § 58310A with respect to the Board's leasing authority, it has express general authority to determine

3

Subsections (2) and (3) of § 58-310A contain the statute's substantive components and

state:
(2) It is hereby declared that leases for single family, recreational cottage sites
and homesites shall not be subject to the conflict application and auction provisions of
sections 58-307 and 58-310, Idaho Code. The board shall reject any and all pending
and future conflict applications filed under sections 58-307 and 58-310, Idaho Code, for
single family, recreational cottage site and homesite leases.
(3) In the absence of the conflict application and auction procedure in the single
family, recreational cottage site and homesite lease, and lease renewal process, the
board shall insure that each leased lot generates market rent throughout the duration of
the lease.
5

lease rental rates. See Idaho Code § 58-304 ("[t]he state board ofland commissioners may lease
any portion of the state land at a rental amount fixed and determined by the board."). The
Department has adopted a rule that specifically reflects the Board's role in establishing
appropriate cottage site rental rates. IDAPA 20.03.13.026 ("[a]nnual rental shall be set by the
board from time to time as they [sic] deem necessary").
B.

The 2001 Lease

The Lessees and/or their predecessors in interest, entered into leases for the 2001-2010
period ("2001 Lease") with respect to certain cottage site lots surrounding Payette Lake. R Vol.
I, p. 20

(~

12); see also R Vol. II, p. 298.

uniformly expired on December 31, 2010.

The 2001 Leases were for ten-year terms and
!d. (cover page providing that "This lease shall

commence JANUARY 1,2001, and terminate DECEMBER 31, 2010"). Id. The 2001 Lease
provided for annual rent of 2.5 percent of the fee simple value of the leased premises, adjusted
annually based on assessed values determined by Valley County. Id., p. 301 (§ D.1.1).
Two terms of the 2001 Lease were of particular significance in the litigation. Section
C.1.1, titled "LEASE TERM/RENEWAL" (bolding removed), provided:
Provided by Statute. The term of this lease shall be for no more than ten (10) years
pursuant to Idaho Code (I.C.) § 58-307(1) , and for the period of years as set forth in the
attached cover lease. Renewals of this lease may be granted by the LESSOR as
determined by the LESSOR at the LESSOR'S discretion pursuant to I.C. § 58-31 OA.
R Vol. II, p. 301.

Section K, titled "CONSTRUCTION OF IMPROVEMENTS" (bolding

removed), contained various provisions addressing the treatment of improvements made on the
leased property by the lessee. Id., p. 306. Subsection 1.4, titled "Treatment of Improvements
Upon Lease Expiration, Termination, Cancellation, or Abandonment" (bolding removed),
addressed various contingencies including "Upon Non-Renewal by Lessor" (bolding removed):

6

Should LESSEE apply to renew this lease in the manner provided by law and such
application be denied, then LESSOR shall purchase the approved improvements placed
or caused to be placed on the leased premises by LESSEE, at the fair market value of
such improvements as of the effective date of expiration. Fair market value of LESSEE
improvements shall be established by appraisal. A request for renewal by the LESSEE
shall not be unreasonably withheld.
Jd, p. 307 (§ K.l.4.b). The Land Board deemed Section C.l.l controlling and as negating any
entitlement to a renewal "right" under the Lease. R Vol. III, pp. 409-413. The Lessees relied
upon the last sentence of Section K.1.4.b for their claimed renewal entitlement. Jd, pp. 491-494.

C.

The Land Board's 2010 and 2011 Cottage Site Lease Agency Actions And
Related Judicial Review Proceedings

In recognition of the fact that the 2001 Lease expired on December 31, 2010, the Land
Board endeavored for several years to determine the appropriate terms for new leases to go into
effect on January 1, 2011. The Land Board began this process in 2007 by establishing a Cottage
Site Subcommittee ("Subcommittee"), which consisted of Secretary of State Y sursa and
Superintendent of Public Instruction Luna. REx. 5 (First Brammer Aff., Ex. B). On March 16,
2010, in a 3-2 vote, the Land Board voted to implement a 4 percent lease rate, effective
January 1,2011. See REx. 5 (First Brammer Aff., Ex. C, pp. 36-37). This rate was to be phased
in over five years and would have been based on the average value of the leased land during the
prior ten years.
On December 17,2011, however, Fourth Judicial District Court Judge Deborah Bail
issued a preliminary injunction prohibiting the Board from implementing the March 16, 2010
decision pending a hearing on the merits of constitutional challenges brought by the Attorney
General in the Wasden litigation. REx. 9 (Lake Aff., Ex. A). On December 21, 2010, the Land

7

Board reconvened and voted to offer to renew the existing cottage site leases for a term4 of one
year at the existing rental rate of 2.5 percent. REx. 8 (Oberrecht Aff., Ex. A). In addition, the
Board voted to implement a simple 4 percent rental rate for the new ten-year cottage site leases
issued beginning on January 1,2012. Id. The Lessees responded to the Board's action by filing
two judicial review proceedings under lAP A in the district court. R Vol. III, p. 418 (Clark
Affidavit attaching judicial review petitions in Nos. CV-2011-16C and CV-2011-20C (Fourth
Jud. Dist., Valley County».

One of those proceedings designated as issues to be resolved

"[w]hether Petitioners have a contractual right to renew their January 1,2001 leases on the same
terms and conditions contained therein; ... [w]hether Respondents have unreasonably refused to
allow Petitioners to renew their January 1, 2001 leases on the same terms and conditions
contained therein and thus breached the same; . . . [and] [w]hether Respondents' unilateral
imposition ofa new lease and new lease rate for 2012 is a breach of the January 1, 2001 leases."
R Vol. III, p. 425.
The Land Board revisited its determination to issue ten-year leases at the 4 percent rate at
its April 19,2011 regular meeting. See Addendum A (Jan. 22, 2012 Memorandum Decision Re:
Contract Claims and Contempt of Court Order) at 5; Addendum B (Final Minutes State Board of
Land Commissioners' Regular Meeting April 19, 2011) at 5. 5 Accepting the Department's

The second judicial review petition challenged the December 21, 2010 Board action as
violating statutory and constitutional law with respect to the 4 percent rental rate established for
the anticipated ten-year leases for the 2012-2021 period-i.e., § 58-310A and Article IX,
Section 8. See R Vol. III, p. 433 (identifying as an issue "[w]hether the rental rate for upcoming
2012 leases must be re-determined so that it complies with Idaho Code, Section 58-310A and the
Idaho Constitution, Article IX, Section 8").
5 The Land Board requests that this Court take judicial notice under Idaho R. Evid. 201 (b) of the
district court's January 22, 2012 memorandum decision in Babcock v. Idaho Board of Land
Commissioners, No. CV-2011-16C (Fourth Jud. Dist., Valley County), and the Board approved
minutes of its April 19, 2011 regular meeting as adjudicative facts. See Martin v. Camas County
ex ref. Bd. ofComm'rs, 150 Idaho 508, 512, 248 P.3d 1243, 1247 (2011) (defining "adjudicative
4
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recommendation in light of the pending litigation over the cottage site leases, the Board directed
IDL to delay the issuance of new ten-year leases and, in their stead, issue two-year leases to
commence on January 1, 2012. !d. The Payette Lake Lessees sought judicial review of the
Board's action in two actions filed on May 16,2011, in the district court. Addendum A at 2; see
Idaho S. Ct. Data Repository, Nos. CV-2011-184C and CV-2011-191C (Fourth Jud. Dist.,
Valley County).6 As with the judicial review petitions filed in response to the Board's December
21, 2010 action, one of these petitions raised in haec verba issues related to the alleged
inconsistency of the Board's action with the 2001 Lease.
The four judicial review petitions were consolidated for resolution by the district court.
Addendum A at 2. The court issued a memorandum decision on January 20, 2012, denying the
two petitions for review that challenged the December 2010 and April 2011 Land Board actions
on contract grounds.

Addendum A.

It reasoned in relevant part that "[t]he 2001 lease

agreements set forth a contractual relationship between the Land Board and Payette Lake
Lessees and thus are subject to the ordinary rules of contract interpretation." Id. at 10. Applying
those rules, it held:
Regarding the lease termJrenewal . . . , Section C is the governing provision
pertaining to the renewal of these leases. The language is clear and unambiguous that
the lease is to be for no more than ten years as set forth in Idaho Code § 58-307.
Because the Land Board is directed, pursuant to the Constitution, to obtain "market
rent", the Land Board must have, as a matter of constitutional necessity, the ability to
alter the rental rate in establishing the renewal of leases from the rate that existed under
the prior lease. Idaho Code § 58-307 anticipates the need for the exercise of the Land

fact" as including "'a fact that concerns the parties to a judicial or administrative proceeding and
that helps the court or agency detennine how the law applies to those parties"'). Judicial notice
of such facts may be taken at any stage of a proceeding. Idaho R. Evid. 201 (±). The approved
minutes also may be viewed at http://www.idl.idaho.gov/LandBoardi minutes_archive.html (last
visited Mar. 4, 2012).
6 The case registries for these proceedings may be viewed at https://www.idcourts.
us/repository/mainpublic id.do?forward=mainpublic_id (last visited Mar. 4, 2012).
The
Attorney General requests that this Court take judicial notice of these registries.
9

Board's discretion in this regard through the market rent requirement. The authority
cited by the Respondents in their brief is well taken and clearly sets forth the
responsibilities of the Land Board in regard to lease renewal. ... Section K does not
contravene or apply to the express language of Section C. Subsection K pertains to
improvements and governing provisions as far as improvements are concerned.
Id. at 11.

The district court additionally rejected the Lessees' position that the Board was

precluded from taking the two challenged agency actions by Judge Bail's preliminary injunction.
Id. at 11-14. The Lessees appealed from the decision on March 1, 2012.

ISSUES PRESENTED ON APPEAL
I.

Whether the district court's judgment should be vacated on mootness grounds and the

matter remanded to the lower court with instructions to dismiss the complaint without prejudice.
II.

If a justiciable controversy otherwise exists, whether the district court possessed subject

matter jurisdiction over the amended complaint.
ARGUMENT
I.

STANDARD OF REVIEW

As this Court explained recently in Bollinger v. Fall River Rural Electric Co-Operative,
Inc., No. 38248,2102 WL 666031 (Idaho S. Ct. Mar. 1,2012):

"This Court reviews a motion for summary judgment pursuant to the same
standards as the district court." ... Summary judgment is appropriate where "the
pleadings, depositions, and admissions on file, together with the affidavits, if any, show
that there is no genuine issue as to any material fact and that the moving party is entitled
to judgment as a matter of law." . .. "[A]ll reasonable inferences that can be drawn
from the record are to be drawn in favor of the nonmoving party," and disputed facts
will be liberally construed in favor of the nonmoving party." . . . However, the
nonmoving party cannot rely on mere speculation, and a scintilla of evidence is
insufficient to create a genuine issue of material fact. ... This Court reviews questions
of law de novo.
Id., at *3 (citations omitted). "The fact that the parties have filed cross-motions for summary

judgment does not change the standard of review; this Court must evaluate each party's motion
on its own merits." Stafford v. Klosterman, 134 Idaho 205, 206, 996 P.2d 1118, 1119 (2000).
10

Subject matter jurisdiction issues, including mootness, may be raised at any time and present
questions oflaw. E.g., State v. Rogers, 140 Idaho 223, 227,91 P.3d 1127, 1131 (2004).

II.

THE DISTRICT COURT'S DECISION IN THE CONTRACT-RELATED
JUDICIAL REVIEW PROCEEDINGS CHALLENGING THE LAND BOARD'S
DECEMBER 2010 AND APRIL 2011 AGENCY ACTIONS MOOTS THE
PRESENT CONTROVERSY
The amended complaint sought a declaratory judgment that the Land Board's March

2010 agency action violated the 2001 Lease. When the Board rescinded that action with its
December 2010 resolutions, the Payette Lake Lessees shifted the focus of their breach-ofcontract claim to the December leasing determination. They also filed judicial review petitions
under lAP A directed to the determination. The Lessees thereafter filed a new set of IAPA-based
petitions when the Board revised the length of lease for the post-2011 period from ten to two
years. Two of the petitions challenged the December 2010 and the April 2011 actions on breachof-contract grounds. The district court denied those contract-related challenges in its January 20,
2012 memorandum decision, and the Lessees have appealed the ruling.

Under these

circumstances, the substantive issue presented by the amended complaint-whether the 2001
Lease provided the Lessees with a right to renew the Lease under the same terms and
conditions-has been resolved. The issue accordingly becomes whether this appeal, and the
underlying civil action, is moot. Plainly it is.
This Court summarized the controlling mootness standards in Wylie v. State, 151 Idaho
26, 253 P .3d 700 (2011):
[C]ourts will not rule on declaratory judgment actions which present questions that are
moot or abstract. ... "An action for declaratory judgment is moot where the judgment,
if granted, would have no effect either directly or collaterally on the plaintiff, the
plaintiff would be unable to obtain further relief based on the judgment and no other
relief is sought in the action." ... Whether an issue is moot is to be determined at the
time of the court's trial or hearing, and not at the time of commencing the action....
However, "[t]he Court may nonetheless rule on a moot issue (1) when there is the
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possibility of collateral legal consequences imposed on the person raising the issue; (2)
when the challenged conduct is likely to evade judicial review and thus is capable of
repetition; and (3) when an otherwise moot issue raises concerns of substantial public
interest. "
151 Idaho at 31-32, 253 P.3d at 705-06 (citations omitted); see Stephen v. Sallaz & Gatewood,
Chtd., 150 Idaho 521, 528, 248 P.3d 1256, 1263 (2011) ("A case becomes moot when the issues

presented are no longer live or the parties lack a legally cognizable interest in the outcome. A
case is moot if it presents no justiciable controversy and a judicial determination will have no
practical effect upon the outcome.").
No reasonable question exists that the district court's disposition of the judicial review
petitions predicated on the Land Board's alleged breach of contract resolved the merits of the
Payette Lake Lessees' claim in this matter.

In particular, the court rejected the Lessees'

proposed interpretation of Section K.1.4.b---the sole basis for their claimed renewal right-with
the observation that "neither Section (K) generally nor does Section 1.4 have as its underlying
purpose the determination [of] the parties' lease renewal rights." Addendum A at 10. In so
concluding, the district court applied "the ordinary rules of contract interpretation" and quoted
from Shawver v. Huckleberry Estates, LLC, 140 Idaho 354, 93 P.3d 685 (2004), for those rules.
ld. 7 In short, the Lessees received precisely the contract interpretation determination, but not the

result, that they sought. They have elevated the dispute to this Court through their appeal, and
they will have another opportunity to vindicate their reading of the 2001 Lease.
In light of the district court's decision in the judicial review proceedings, any decision in
this appeal with regard to the merits--even if favorable to the Lessees-will "have no practical

7
The district court's analysis reflects that it accorded no deference to the Land Board's
interpretation of the 2001 Lease. There were, as well, no questions of fact presented by the
lease-interpretation issue; it was resolved on the basis of the lease's language and the statutes
relevant to cottage site leasing more generally.
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effect." If this Court were to reverse, there would be nothing left to do on remand because the
underlying contract-related controversy has been resolved or, if the appeal from the judicial
review ruling proceeds forward, will be resolved. The Court repeatedly has made clear that "[a]
justiciable controversy is ... distinguished from a difference or dispute of a hypothetical or
abstract character"-i.e., "from one that is academic or moot." Miles v. Idaho Power Co.,
116 Idaho 635, 639, 778 P.2d 757, 761 (1989).
None of the exceptions to the mootness doctrine applies here.

With the appropriate

remand order, there are no collateral consequences. The "capable of repetition, yet evading
review" doctrine has no place in determining the mootness issue because the controversy over
the proper interpretation of the 2001 Lease has been resolved by the district court, subject to this
Court's appellate review. The Lessee's claim has no general public importance; the precise
relationship between the availability of a judicial action for breach of contract and the otherwise
exclusive judicial review procedures provided under lAP A can, and should, await an appeal
where the Court's opinion will have a "practical effect." Indeed, it is hardly evident what
interest even the Lessees have in pursuing a now thoroughly "academic" legal claim. They
requested and have received a definitive interpretation of the 2001 Lease, again subject to this
Court's review.
The circumstances giving rise to mootness in this matter are somewhat unique but appear
to present the same type of mootness that arises from repeal of a statute subject to a
constitutional challenge pending on appeal. The United States Supreme Court has adopted a
straightforward practice-which has been applied in myriad cases-"in dealing with a civil case
from a court in the federal system which has become moot while on its way here or pending our
decision on the merits [:] ... to reverse or vacate the judgment below and remand with a direction
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to dismiss." United States v. Munsingwear, Inc., 340 U.S. 36, 40 (1950). Although here the
mootness has arisen by virtue of the Payette Lake Lessees' voluntary decision to initiate the
lAP A judicial review process as opposed to another party or entity's action, the fairness rationale
underlying Munsingwear should govern. See Camreta v. Greene, 131 S. Ct. 2020, 2035 (2011)
('" A party who seeks review of the merits of an adverse ruling, but is frustrated by the vagaries
of circumstance ... ought not in fairness be forced to acquiesce in' that ruling .... The equitable
remedy of vacatur ensures that 'those who have been prevented from obtaining the review to
which they are entitled [are] not ... treated as if there had been a review. "'). This Court has
applied Muningswear in the past, and it should do so here. Moon v. Investment Bd., 102 Idaho
131, 627 P.2d 310 (1981). The district court judgment therefore should be vacated, and this
matter remanded with instructions to dismiss the amended complaint without prejudice.

III.

lAP A PROVIDED THE EXCLUSIVELY REMEDIAL ROUTE FOR THE

PAYETTE LAKE LESSEES' CHALLENGE TO THE VALIDITY OF THE LAND
BOARD'S RESOLUTIONS
The Payette Lake Lessees make two core points in seeking reversal of the judgment on its
merits. First, they argue that "[t]here is a clear distinction between a dispute regarding agency
action and a dispute that arises with an agency" and that they "have not sought review of any
specific agency 'action' or 'inaction.'"

Cross-Appellants' Opening Brief Re: Cross-Appeal of

the Contract Claim ("Payette Lake Br.") at 10; see also id. at 13 ("the Lessees are not contesting
the administrative procedures; they are contesting the breach of their lease").

They rely

principally on authority from the Oregon Court of Appeals for this proposition. Second, the
Lessees contend that the December 21,2010 Land Board resolution, even if an "agency action"
within the scope Idaho Code § 67-5201(3)(c), does not deprive them of a breach of contract-
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grounded suit because "[t]he only decisions [they] are contesting are decisions to breach the
[2001] lease." Id. at 16.
Both points ring hollow for the same reason.

To suggest that the Lessees are not

attacking the Board's December 2010 action is to indulge in sleight-of-hand rhetoric. But for
that action, there would have been no alleged breach of contract. The causal relationship could
not be clearer. Even more important is the fact that, to prevail on their contact claim, they must
establish the action's invalidity. The Legislature has specified only one route for achieving that
result: judicial review under Idaho Code § 67-5279.

Needless to say, the Lessees pursued

precisely that route and, so far as relevant here, challenged the Board's action on precisely the
same grounds as in the suit below. The district court's judgment therefore should be affirmed if
this Court reaches the merits.
A.

The Land Board's December 2010 Resolutions Were Agency Actions Under
§ 67-5201(3)

While the Payette Lake Lessees label their grievance as a breach of contract claim, their
exclusive remedy lies in the form of an IAPA-based judicial review proceeding. Section 675269 provides that a "person aggrieved by final agency action other than an order in a contested
case is entitled to judicial review under this chapter if the person complies with the requirements
of sections 67-5271 through 67-5279, Idaho Code." This Court has held that the Land Board "is
an 'agency' as defined by LC. § 67-5201 (2) and the Rules of Practice and Procedure Before the
State Board of Land Commissioners," and that its decisions are subject to judicial review. Idaho

Watersheds Project, Inc. v. State Bd. of Land Comm'rs, 128 Idaho 761, 764, 918 P.2d 1206,
1209 (1996).
Section 67-5201(3) defines "[a]gency action" as follows:
(a) The whole or part of a rule or order;
15

(b) The failure to issue a rule or order; or
(c) An agency's performance of, or failure to perform, any duty placed on it by law.
Here, the Land Board's December 2010 decision to implement a one-year lease at a 2.5 percent
rental rate on current, rather than a "frozen" assessed valuation and a 4 percent rate commencing
in 2012, most appropriately is characterized as an agency "order" that determines the rights of
the Lessees with regard to the lease of cottage sites. See Idaho Code § 67-5201(3) (defining
"Order" as "an agency action of particular applicability that determines the legal rights, duties,
privileges, immunities, or other legal interests of one (1) or more specific persons"). The reason
is self-evident. Not only has this Court held that decisions of the Land Board are subject to
judicial review under lAP A, but the Lessees also have a preferred status under § 58-310A(3)
under which "[t]he board shall reject any and all pending and future conflict applications filed
under sections 58-307 and 58-310" for the cottage sites.

The December 2010 resolutions

determined the terms under which the Lessees would be offered the opportunity to rent their
current leaseholds.
Alternatively, even if not an "order," the December 2010 resolutions constitute "agency
action" because the Land Board was discharging its constitutional and statutory obligations to
lease endowment lands in a manner that maximizes long term financial return and performing a
"duty placed on it by law" (§ 67-5201(3)(c)). See Idaho Const., Art. IX, § 8 ("It shall be the duty
of the state board of land commissioners to provide for the location, protection, sale or rental of
[endowment lands] ... in such manner as will secure the maximum long-term financial return to
the institution to which granted"); Idaho Code § 58-310A(3) ("[T]he board shall insure that each
leased lot generates market rent throughout the duration of the lease.").

The district court

unsurprisingly concluded that the December 2010 resolutions constituted "orders" but that, in
any event, they fell within the scope of subsection (3)(c). R Addendum, p. 31.
16

B.

Because The Lessees Sought To Invalidate The Resolutions, Judicial Review
Under lAP A Provided Their Only Avenue Of Relief

The Lessees, although arguing that the resolutions were not "orders" (Payette Lake Br. at
14-15), do not contest applicability of the subsection (3)(c) species of "agency action" (Payette
Lake Br. at 15). They nonetheless contend that the status of the resolutions as agency actions is
"immaterial." Id The Lessees are wrong on this critical point.
Judicial review under lAP A is the exclusive remedy for challenging the validity of the
Land Board's agency actions. This Court's decision in Bone v. City a/Lewiston, 107 Idaho 844,
847-48,693 P.2d 1046, 1049-50 (1984), is instructive. There, the Court explained that a petition
for judicial review under lAP A is a "complete, detailed, and exhaustive remedy upon which an
aggrieved party can appeal" an adverse agency decision. 107 Idaho at 847, 693 P.2d at 1049. It
therefore held that, where judicial review is available, judicial review "is the exclusive source of
appeal" for adverse agency decisions. Id. "To hold otherwise would render the mandate of
[lAP A] meaningless, for it would allow an applicant to bypass [lAP A] by seeking different
avenues of appeal with different levels of judicial scrutiny." 107 Idaho at 848,693 P.2d at 1050;

see also Cobbley v. City a/Challis, 143 Idaho 130, 133-34, 139 P.3d 732,735-36 (2006) ("[i]t
therefore goes almost without saying that if the exclusive and otherwise unavailable method is
set forth in the provided-for judicial review procedures, one cannot challenge in a separate civil
suit the action of a board where that board has acted on matters within its jurisdiction."); Heath
v.

Idaho State Tax Com 'n, 134 Idaho 407, 409-10, 3 P.3d 532, 534-35 (Ct. App. 2000)

(explaining that a party aggrieved by an agency decision cannot bring a declaratory judgment
action as a substitute for a petition for judicial review).
No dispute existed below that the Lessees were challenging the validity of, ultimately, the
Land Board's December 2010 resolutions. They accordingly alleged in the second amended
17

complaint that the Land Board "breached the terms of the [2001 Lease] by refusing to recognize
Plaintiffs' right to renew the lease contract under the same terms, including the same rental rate"
and sought "specific performance of the existing cottage site leases, including an Order directing
the Land Board to execute new cottage site leases in favor of Plaintiffs, renewing the leases for
additional period(s) under the terms present in the existing leases, including the 2.5% rental
rate." R Vol. I, p. 24 ('11'11 32, 35). That relief could be granted only if the resolutions were
determined to be invalid. This is, in other words, not a situation where the plaintiffs limited the
relief requested to monetary damages for contract breach and did not contest the validity of the
underlying agency action; rather, the animating objective of the Lessees' suit was to secure
renewal of the 2001 Lease for the 2011-2020 period through invalidation of the resolutions. 8
The decisional authority relied upon by the Payette Lake Lessees for a contrary
conclusion is inapposite. The principal case-Hayden Lake Fire Protection District v. State

Insurance Fund, 141 Idaho 388, 111 P.3d 73 (2005)--held that the State Insurance Fund's
"governing statutes were incorporated in its contracts with its policyholders" (141 Idaho at 399,
111 P.3d at 84) and that, by virtue of that incorporation, the Fund's manager possessed the duty
of good faith and fair dealing with respect to the exercise of the "discretionary authority to
declare dividends" (141 Idaho at 400, 111 P.3d at 85). That determination in itself did not
require invalidation of any agency action, and, indeed, the State Fund was found not to have

The Lessees did seek compensation in the form of the fair market value of their improvements
if their lease renewal claim was rejected. R Vol. I, p. 11 ('1141) (alleging as alternative remedies
either renewal of the 2001 Lease or "payment from the state for the fair market value of the
approved improvements placed on their respective leaseholds"). The district court did not
address the improvement issue, but its silence is understandable. Nothing in the record indicates
that the Land Board has declined to make such payments, and the reason is obvious: The Lessees
have executed the 2011 Lease, albeit under protest, and thus the improvement issue never
ripened into a justiciable controversy. See, e.g., Noh v. Cenarrusa, 137 Idaho 798, 801-02,
53 P.3d 1217, 1220-21 (2002) (declining to determine constitutional of an initiative prior to
passage as "'premature"').
8
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violated the good-faith and fair-dealing covenant. 141 Idaho at 401, 111 P.3d at 86. Although
this Court agreed with the lower court that "this was not a case brought as a petition for judicial
review of agency action under lAP A" but instead "arose out of contracts with the SIF"
(141 Idaho at 400, 111 P.3d at 85), it does not stand for the broad proposition that a litigant may
avoid lAP A's judicial review exclusivity merely by characterizing a frontal attack on the validity
of an "agency" action as a contract breach claim. Cj Astra USA, Inc. v. Santa Clara County,
131 S. Ct. 1342, 1345 (2011) (the treatment oflawsuits that are "in substance one and the same"
"must be the same, '[n]o matter the clothing in which [plaintiffs] dress their claims,,,).9
No less unhelpful are the series of Oregon Court of Appeals opinion applying that the
Oregon administrative procedure act. Payette Lake Br. at 11-12. As the principally cited case,

Premier Technology v. State, 901 P.2d 883 (Or. Ct. App. 1995), made clear, "the validity of the
order" was not challenged. Id at 888; see also Mendieta v. State, 941 P.2d 582, 603 (Or. Ct.
App. 1997) ("[t]he validity of the agency orders-the state grazing leases-is not challenged").
These decisions, more importantly, speak only to the relationship between contract actions and
the Oregon statute. As such, they offer no guidance concerning the proper application of lAP A

9 The Lessees also rely upon, but do not discuss substantively, J & J Contractors v. State ex ref.
Idaho Transp()rtation Board, 118 Idaho 535, 797 P.2d 1383 (Ct. App. 1990), and Challis
Irrigation Co. v. State, 107 Idaho 338, 589 P.2d 230 (1984). Payette Lake Br. at 13. The lack of
discussion is understandable because both cases (1) involved disputes with state agencies that
preceded lAP A's 1992 and 1993 revisions and (2) sought only monetary relief and not
invalidation of an agency action. The claim in J & J Contractors, moreover, proceeded on a
quasi-contract, or unjust enrichment, theory and thus did not lie in contract. Cont'! Forest
Prods., Inc. v. Chandler Supply Co., 95 Idaho 739, 743, 518 P.2d 1201, 1205 (1974) ("[A]
contract implied in law is not a contract at all, but an obligation imposed by law for the purpose
of bringing about justice and equity without reference to the intent or the agreement of the parties
and, in some cases, in spite of an agreement between the parties. . . . It is a non-contractual
obligation that is to be treated procedurally as if it were a contract, and is often referred to as
quasi contract, unjust enrichment, implied in law contract or restitution."). These decisions
provide no support to the Lessees.
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that, as discussed above, has been established by the Legislature as the exclusive method for
bringing the validity of agency actions before a court for review.

CONCLUSION
The judgment of the district court should be vacated on mootness grounds and this matter
remanded with instructions to dismiss the amended complaint without prejudice. Alternatively,
the judgment of the district court should be affirmed.
DATED this 7th day of March 2012.
LAWRENCEG. WASDEN
ATTORNEY GENERAL
STEVEN L. OLSEN
Deputy Attorney General
Chief, Civil Litigation Division
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Deputy Attorney General
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ADDENDUM A
Memorandum Decision Re: Contract Claims and Contempt of Court
Case No. CV-2011-16C (Fourth Jud. Dist., Valley County)

2012/01/20 16:10:57

2
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Case No
Inst. N~
FiledL--_ _ A.M

Y:IJf{l P.M

2
3

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE

4

STATE OF IDAHO, IN AND FOR THE COUNTY OF VALLEY

5

6
7

GLADYS BABCOCK, as Trustee of the
BABCOCK TRUST, et aI.,

Case No. CV-2011-16C

8

9
10
11

12
13

14

MEMORANDUM DECISION RE:
CONTRACT CLAIMS AND CONTEMPT
OF COURT ORDER

Petitioners,
vs.
IDAHO BOARD OF LAND
COMMISSIONERS; and TOM SCHULTZ,
in his official capacity as Director of the
Idaho Department of Lands,
Respondent.
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APPEARANCES
16
17
18

For the Petitioners: Phillip S. Oberrecht and of Hall Farley Oberrecht &
Blanton, P.A.
For Respondents: Clay Smith, Deputy Idaho Attorney General

19
20

COURT PROCEEDINGS

21

The Idaho State Land Board of Commissioners ("Land Board") entered into lease

22

agreements with Petitioners Babcock, et. al ("Lessees") for cottage sites at Payette

23

Lake for the term January 1, 2001, through December 31,2010 ("2001 Leases"), which

24

contained a renewal provision within the Leases. These Leases were co-signed and

25

administered by the Land Board.
26

This proceeding is a consolidated series of cases for judicial review under the
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Idaho Administrative Procedure Act ("IAPA"), Idaho Code § 67-5201 to 5292, with
1

2

respect to the Agency actions by Land Board as it pertains to these Leases. Two of the

3

cases, CV-2011-16C and CV-2011-20C, seek review of an action taken by the Land

4

Board at its December 21,2010 meeting and the other two cases, CV-2011-814C and

5

CV-2011-191C, seek review of actions taken by the Land Board at its April 19,2011

6

meeting.

7
8

This Court approved, on September 27, 2011, the parties' stipulation for

consolidating the four judicial review proceedings and establishing a procedure for the
resolution. Two of the Petitions, CV-2011-16C and CV-2011-191 C, challenge the Land

9

Board's December 2010 and April 2011 action on contract-related grounds. The latter
10

Petition also challenges the Land Board's actions on the basis that they violated a
11

12

Preliminary Injunctfon issued on December 17, 2010 in the case of Wasden v. state

13

Board of Land Comm'rs, Ada County Case No. CVOC-2010-23751. The other Petitions

14

for Review. CV-2011-20C and CV-2011-184C, challenge these actions on constitutional

15

and statutory grounds. The stipulation entered into by the parties provided for petitions

16

presented on contract and preliminary injunction grounded claims to be addressed first,

17

and thus this decision is limited to those claims.

18

The Administrative Proceedings by the Land Board.

19

These cases all deal with the leasing of State Endowment Lands adjacent to
20

21
22

Payette and Priest Lakes, commonly referred to as cottage sites ("cottage sites").
There are 168 cottage sites associated with Payette Lake and 354 such sites with Priest

23

Lake. The Petitioners in this proceeding hold leases for lots adjacent to or near Payette

24

Lake. The leases in this petition had a ten (10) year term that expired on December 31,

25

2010.

26

Idaho Department of Lands Director to prepare a new template lease for its review that

The Land Board, in anticipation of the expiration of the Leases, directed the
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included a rental rate of 4% of 10~year average value of each lot to be phased in over
2
3

five years with premium rent set out at 10% of the gross leasehold value or 50% of the
net leasehold value, whichever is greater for the Endowment.

4

The Attorney General, as a member of the Land Board, filed a Petition for Writ of

5

Prohibition before the Supreme Court alleging that the rental rate would not secure the

6

maximum long term financial return mandated under Article IX, Section 8 of the Idaho

7
8

Constitution, and pursuant to Idaho Code § 58-310A.
The Supreme Court issued a decision in Wasden, ex reI. State v. Idaho State

9

Board of Land Comm'rs, 150 Idaho 547. and did not reach the merits of the writ
1Q

application, instead, dismissing the Petition on the ground that the Attorney General
11
12

13

possessed a plain, speedy and adequate remedy in the ordinary course of law through
the availability of the declaratory and injunctive relief in an ordinary judicial action.

14

After the Supreme Court issued that decision, the Attorney General filed a

15

complaint as set forth above. In that complaint, the Attorney General sought declaratory

16

and injunctive relief against the Land Board and its Director.

17
18

In that lawsuit, the

Attorney General's Office alleged three claims for relief: (1) Idaho Code § 58-310A
violates Article 'IX, Section 8, by authorizing the lease of the cottage sites subject to the

19

statute without compliance with the public auction requirement; (2) the Land Board had
20

violated, over a long period of time, its constitutional duty to "secure the maximum long
21
22

term financial return" to endowment law beneficiaries by establishing a rental rate

23

pursuant to the authority normally invested in it under Section 58-310A substantially

24

below that which would generate such return; and (3) the Land Board violated Section

25

58-310A's directions to set an appropriate market rent by. inter alia, its utilization of

26

phase-in periods for rental increases to mitigate perceived hardships on lessees.
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During the interim phase of renewing the Leases, the Attorney General filed, with
2

the complaint, a motion that requested a preliminary injunction to enjoin the Director

3

from presenting to the Land Board for its consideration the 2011-2020 leases for the

4

cottage sites or executing such leases if presented. Judge Bail, the presiding judge in

5

the case initially, granted the injunction orally at the preliminary injunction hearing and

6

issued a written order on December 16, 2010. In that order, Judge Bail prohibited the

7
8

Director from issuing the template lease for the single family recreational cottage and
homesite subject to Idaho Code § 58-310A until further order of the court.

9

Judge Bail, through interlineation, also set forth provisions in the injunction order
10

concerning the effect on the then existing leases. Those interlineations are the basis for
11

12

Payette Lake's Lessees filing a motion for sanctions pursuant to Idaho Rule of Civil

13

Procedure Rule 75 on January 27th contending that the Land Board was precluded by

14

the injunction from altering the 2010 rental rates for the year 2011.

15

On December 15u" prior to the injunction hearing, the Priest Lake Defendants

16

requested intervention and their motion was granted at the injunction hearing. The Ada

17
18

County action was consolidated with a Valley County Case, Babcock v. Idaho State
Board of Land Comm'rs, CV-2010-436C by an order entered March 8, 2011. This Court

19

then was assigned the responsibility of deciding these various cases in light of this
20
21
22

Court's assignment as the District Court Judge for Valley County.
The Land Board, at a meeting on December 21, 2010, convened in part to

23

address the preliminary injunction adopted two motions. The first motion was to grant a

24

one year extension of the existing lease, Which included a 2.5% current market value,

25

premium rent provisions, that the leaseholders would have until February 1, 2011 to

26

notify the Director of the acceptance of the lease extension and to make the rental
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payment for 2011 in accordance with the remaining terms of the existing lease.
2

The second motion, which passed, called for cottage site leases, in 2012, with a

3

rental rate of 4% of current value of the lease premises for a period of 10 years and that

4

premium rent would not be a term and condition of the lease. Both of these motions

5

then negated earlier action taken by the Land Board on March 16,2010.

6

7
8

Subsequent to the Land Board's December 21, 2010 meeting directing the
issuance of one year leases, the Lessees were distributed a renewal agreement for the
calendar year 2011 that incorporated the 2001-2010 lease terms. The Lessees were

9

instructed to return the signed lease and the first half of the 2011 rent by February 1,
10

2011. This was accomplished initially by letters dated December 22, 2010 concerning
11
12

the 2011 rent determination. Many of the Lessees submitted reservation of rights letters

13

asserting that they have exercised their right to renew the existing cottage site lease

14

pursuant to the terms of the lease. The Department of Lands received reservations of

15

rights letters with respect to the 2012-2013 leases approved by the Land Board on April

16

19th as well.

17

18

The Lessees filed judicial review proceedings on January 18, 2011, challenging
these actions by the Land Board. Subsequent to the cottage site owners' challenge to

19

these motions, a meeting was conducted on April 19, 2011, by the Land Board. The
20

Department of Lands made a recommendation to the Land Board that a 10 year lease,
21
22

as previously approved on December 21 st, be delayed to approve a two year [ease

23

document and to offer the two year lease to the cottage site Lessees with a July 1, 2011

24

response deadline. That motion was approved by the Land Board. The Land Board

25

instructed the Idaho Department of Lands to offer cottage site Lessees the opportunity

26

to renew the 2011 lease for the 2012-2013 period.
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The Lessees filed their Petitions for Review in CV-2011-184C and CV-20112

191C with respect to this action, on May 16,2011. Finally, the Petitioners sought Rule

3

75 sanctions regarding the preliminary injunction and the Court ruled on May 13, 2011,

4

that the Ada County District Court's interlineations were conflicting but concluded that

5

Judge Bail intended the status quo, whether it was the rates charged for the cottage

6

sites or the amount of rent charged for these cottage sites, would remain at 2010 levels

7
8

until further ruling on the multiplicity of issues that have been brought before the Court.
The motion for contempt was denied and the Court instructed the Land Board that if any

9

payments in excess of the 2010 rents had been collected, that they would be refunded
10

or credited against any further payments on the leasehold estates.
11

12

13

ISSUES PRESENTED FOR JUDICIAL REVIEW IN THIS PROCEEDING

14

1. Whether the 2001 cottage site lease provided the Payette Lake Lessees with

15
16
17

18

a right to renew the lease for a ten-year period under the same terms and conditions.
2. Whether the Preliminary Injunction issued by Judge BaH on December 17,
2010, removed the Land Board's authority to take the December 21, 2010 and April 19,
2011 agency actions.

19

STANDARD OF REVIEW
20

Section 67-5279(2), Idaho Code, specifies the scope of review applicab!e to the
21
22
23
24

25
26

Land Board's December 21,2010 and April 19, 2011 actions. It provides:
When the agency was not required by the provisions of this chapter
or by other provisions of law to base its action exclusively of a record, the
court shall affirm the agency action unless the court finds that the action
was:
(a) in violation of constitutional or statutory provision;
(b) in excess of the statutory authority of the agency;
(c) made upon unlawful procedure; or
{d) arbitrary, capricious, or an abuse of discretion.
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If the agency action is not affirmed, it shall be set aside, in whole or in
part, and remanded for further proceedings as necessary.

3

DISCUSSION

4

This case involves complex issues for both the Land Board as well as the
5

Lessees of this property. The Land Board is tasked with the constitutional responsibility
6

7

to maximize the income from these various cottage lots at Payette Lake and Priest

8

Lake. Although this is not impossible as a result of the discipline and methodologies

9

available through accepted appraisal methods, property valuation is still a difficult task.

10

What has contributed to the difficulties facing both parties to this proceeding is that

11

these properties fall squarely within the recreational real estate market. Though many

12

13

of these Lessees make this property their primary home, the fact of the matter is that
many of these homes are secondary homes located in beautiful recreational areas of

14

Idaho. The problem with recreational rea! estate is that property values in this class of
15

real estate fluctuate significantly in comparison to agricultural. commercial and
16
17

residential real estate market values.

18

Complicating this factor even more is that Valley County had tremendous

19

valuation increases to recreational real property starting in the mid-1990s until

20

approximately 2007. A large part of the volatility of the Valley County recreational real

21

estate market was based upon the development of Tamarack. a ski resort, which spiked

22

up property Values in Valley County, and now has had an extremely detrimental impact

23

on those same property values since filing bankruptcy. The overall national real estate

24

market in all sectors has impacted recreational real property and brought the values
25

down over the past several years, impacting the Priest lake cottage sites as well.
26

The final complicating factor in this whole equation is that many of these cottage
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holders have invested years of sweat equity and capital into these properties, placing
2

substantial improvements on these properties_ To compare these cottage leases to

3

some of the State agricultural leased property disputes that have come before the

4

Supreme Court is not a fair comparison.
THE LAW APPLICIBLE TO THE LEASHOLDS

5
6
7

8

Article IX, Section 7, of the Idaho Constitution provides that the Land Board shall
have direction, control and disposition of the public lands of the State under such
regulations as may be prescribed by law. Article IX, Section 8 further states that the

9

Land Board shall provide for the sale or rental of endowment lands "under such
10

regulations as may be prescribed by law in such manner as will secure the maximum
11

12

long term financial return.

It

13

Idaho Code § 58-307 requires that all applications to lease or renew an existing

14

lease which expires December 31 sl of any year shall be filed in the office of the Director

15

of the Department of Lands by the April 13th preceding the date of such expiration_ In

16

addition, that statute imposes limits on various classes of leases with a maximum 35

17
18

year limit placed on endowment land leases for the cottage site parcels. Idaho Code §
58-310 sets forth that if there are competing applications for a lease, then there is a

19

conflict auction process.
20

In 1990, the Idaho legislature exempted cottage leases from the conflict auction
21

22

process. The exception was to give existing lessees the opportunity to make application

23

for a new lease as proposed by the Land Board. That legislation went on to direct the

24

Land Board !ease each of these lease lots at market rent throughout the duration of the

25

lease.

26

applicable to cottage site leasing.

In response to that legislation, the Department of Lands issued lDAPA rules
Those rules were consistent with the statutory
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provisions and allowed for annual rent to be set by the Land Board as deemed
1
2

necessary.
DECISION

3
4

The 2001-2010 cottage. site leases contained several provisions pertaining to the

5

renewal of the leases.

6

commence January 1. 2001 and terminate December 31, 2010 unless terminated

7

8

The leases unambiguously set forth that the lease was to

earlier as provided in the lease. Contained within that lease was an attachment that set
forth sUbsection (C) entitled Lease Term/Renewal. and under § 1.1, the lease contained

9

the following language: "The term of this lease shall be for no more than 10 years
10

pursuant to Idaho Code § 58-307(1) and for the period of years as set forth in the
11

12

13

attached cover lease.

Renewals of this lease may be granted by the lessor as

determined by the lessor, at the lessor's discretion pursuant to Idaho Code § 58-310A."

14

The terms of the lease went on to calculate the basis for the lease at 2.5% of the

15

current fee simple value of the lease premises as determined by valuations

16

administered by the lessor or by valuation as determined by the assessor. As noted in

17

18

subsection (D)(1}{4). the Land Board retained the authority to increase or decrease the
rent effective on January 1st of any calendar year in accordance with the rate formula

19

set forth herein and provided the lessee an opportunity to be notified in writing 180 days
20

in advance of any increase in rental.
21

22

Subsection K of the lease sets forth that should the lessee apply to renew this

23

lease in the manner provided by law and such application be denied, then the lessor

24

shall purchase the approved improvements placed or caused to be placed on the

25

leased premises by the lessee at fair market value of such improvements as of the

26

effective date of expiration.

Fair market value of the lessee improvements shall be
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established by appraisal. A request for renewal by the lessee shall not be unreasonably
2

withheld. However it is important to note that Section (K) 1.4 is entitled Treatment of
All of the

3

Improvements Upon Lease Termination, Cancellation or Abandonment.

4

paragraphs contained within subsection (K) are consistent with the heading that this

5

language applies to the treatment of improvements upon lease termination, cancellation

6

or abandonment. The Court concurs with the Respondents in that neither Section (K)

7

8

generally nor does Section 1.4 have as its underlying purpose the determination the
parties' lease renewal rights. The Court will find that subsection C.1.1 is the governing

9

provision regarding the renewal of these leases.

The agreements called for these

10

leases to be construed in accordance with laws governed by the State of Idaho and in
11
12

13

addition, as is obvious from the lease, the leases are subject to current and
subsequently enacted statutes applicable to state endowment lands.

14
15
16

The Lease renewal provisions set forth in the lease agreements as well as
pursuant to Idaho Code § 58-310A unambiguously grant the Land Board
the discretion to renew the leases.

17

The 2001 lease agreements set forth a contractual relationship between the Land
18

Board and the Payette Lake Lessees and thus are subject to the ordinary rules of
19

contract interpretation. The Idaho Supreme Court in Shawver v. Huckleberry Estates,
20

LLC, 140 Idaho 354,93 P.3d 685 (2004) set forth that:
21
22
23

24
25
26

When the language of the contract is clear and unambiguous. its
interpretation and legal effect are questions of law. An unambiguous
contract will be given its plain meaning. The purpose of interpreting a
contract is to determine the intent of the contracting parties at the time the
contract was entered. In determining the intent of the parties, this Court
must view the contract as a whole. If a contract is found ambiguous, its
interpretation is a question of fact. Whether a contract is ambiguous is a
question of law. Whether the facts establish a violation of the contract is a
question of law reviewed de novo.
MEMORANDUM DECISION - CASE NO. CV-2011·16C- PAGE 10

2012/01/20 16:10:57

12

/16

140 Idaho at 361,93 P.3d at 692.
Regarding the lease term/renewal as set forth earlier, Section C is the governing
2

provision pertaining to the renewal of these leases.

The language is clear and

3

unambiguous that the lease is for no more than ten years as set forth in Idaho Code §
4

58-307.

Because the Land Board is directed, pursuant to the Constitution, to obtain

5

"market rent", the Land Board must have, as a matter of constitutional necessity, the
6

ability to alter the rental rate in establishing the renewal of leases from the rate that
7

existed under the prior lease.

Idaho Code § 58-307 anticipates the need for the

8

exercise of the Land Board's discretion in this regard through the market rent
9

requirement.

The authority cited by the Respondents in their brief is well taken and

10

clearly sets forth the responsibilities of the Land Board in regard to lease renewal. As
11

set forth earlier, Section K does not contravene or apply to the express language of
12

Section C. Subsection K pertains to improvements and governing provisions as far as
13

improvements are concerned.
14

Thus, the Court will conclude that the Land Board retains the duty and lawful
15

authority to set the terms and conditions of cottage site leases consistent with the
16

constraints imposed by Article IX, Section 8 and. for the present purposes, Idaho Code
17

§ 58-310A.
18
19

The Idaho Land Board's December 2010 and April 2011 actions did not
violate the Preliminary Infunction as issued on December 17,2010.

20

The Lessees contend that "[t]his Court previously held. in its Memorandum

21

Decision and Order In Re Contempt issued May 13, 2011 in Valley County case

22

Number CV 2011-436C [sic] that the Land Board's actions of just increasing the rent to

23

be charged in 2011 violated the Order."

24

The Court, after summarizing the parties' respective positions and discussing the

25

meaning of the term "willful" in the context of a motion under l.R.e.p. 75, stated that it

26

"will find there is not a basis for the Court to find either George Bacon or the Land Board
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1

in contempt of Judge Bail's Injunction Order of December 17, 2010." It deemed Judge

2

Bail's preliminary injunction to have "conflicting provisions" and later explained:

3

The Court, in construing the totality of the Order, will find that Judge Bail
intended that the status quo, whether it was the rates charged for these
cottage sites or the amount of rent charged for these cottage sites would
remain at the 2010 levels until further ruling by the Court on the multiplicity
of issues that have been brought before the Court. However, as the Court
indicated earlier, there certainly is some level of ambiguity in the Order
and the Board was not in willful violation of the Injunction Order based
upon the fact that the Order did not specifically address altering or
changing the lease rates based upon market value data obtained from the
Idaho Department of Lands. Further, procedurally under I.R.C.P. Rule 75.
the Court was not in a position to find that George Bacon or the Land
Board were in contempt of court.

4
5

6
7

B
9

10

The Court then will instruct, as part of the Injunction, that the Land Board,
specifically George Bacon, collect only the rental rates that were in place
as of 2010. Any funds received in excess of those wiU either be refunded
back to the respective lessees or will serve as a credit against any future
installment payments on the lease for the year 2011.

11
12
13

14

Id. at 6-7. This Court determined that the Land Board had not violated the preliminary
15
16

17

injunction and that Judge Bail had intended to freeze cottage-site lease rates at 2010
levels.

It therefore "instruct(edJ, as part of the Injunction," the IDL Director to collect

18

rents at the 2010 levels and to refund any overages. The injunction, as clarified by this

19

Court, dissolved upon entry of judgment in the consolidated Babcock and Wasden

20

proceedings and no longer precludes the Land Board from giving effect to the agency

21

actions challenged here.

22

At the time the Land Board took the December 2010 and April 2011 actions, its

23

duty to adopt rental rates consistent with the mandates in Article IX, Section 8 and § 5824

310A was not unambiguously constrained by the preliminary injunction.

The Order

25
26

instead expressly provided that it was "not intended . . . to affect the Land Board's
otherwise lawful authority to take actions related to management of the cottage site
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endowment lands, including but not limited to the renewal of prior leases as set to
2

3

expire on December 31, 2010 or the execution of the new leases as determined by the
Land Board."

4

Consequently. the preliminary injunctions, as construed and clarified almost a

5

month after the April, 2011 agency action, did not constrain the Land Board from

6

adopting the 2011 and 2012-2013 lease templates.

7
8

The injunction temporarily

suspended operation of the 2011 lease rental rates; it did not provide a basis for
invalidating either of the agency actions at issue here.

Any other conclusion would

9

create significant separation-of-powers concerns in light of the Board's constitutional
10

and statutory responsibility to administer the leasing of endowment lands and otherwise
11

12

run afoul of settled principles of equitable relief; i.e., the injunction, both as issued and

13

following the Contempt Decision, must be interpreted and applied to achieve only its

14

specific purpose of preventing rental amounts in excess of those paid in 2010 from

15

being assessed during its pendency. Cf. Heet Co. v. Bowles, 321 U.S. 321, 329(1944)

16

("[t]he essence of equity jurisdiction has been the power of the Chancellor to do equity

17

18

and to mold each degree to the necessities of the particular case"); Zepeda v. United
States Immigration and Naturalization SeN., 753 F.2d 719, 728N.1 (9th Cir. 1984)

19

("injunctive relief should be narrowly tailored to remedy the specific harms shown by
20

plaintiffs, rather than to "enjoin all possible breaches of the law") (internal quotations
21

22

omitted).

The injunction's automatic vacatur upon entry of the judgment in the

23

consolidated Babcock-Wasden litigation mooted any relevance to the subsequent

24

implementation of the two actions. The Lessees can show no prejudice from the Land

25

Board's actions-since nothing would preclude the Board from simply ratifying them

26

and. therefore, fail to establish the requisite injury to their substantial rights as required
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under I.C.§.67-5279(4).
CONCLUSION
2
3

4
5

The petitions for review in Valley County Case Nos. CV 2011-16C and CV 2011191 C are denied.

DATED this ~ day of January 2012.

6
7
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ADDENDUMB
Final Minutes
State Board of Land Commissioners' Regular Meeting
April 19, 2011

STATE BOARD OF LAND COMMISSIONERS
C. L. "Butch" Otter, Governor and President of the Board
Ben Ysursa, Secretary of State
Lawrence G. Wasden, Attorney General
Donna M. Jones, State Controller
Tom Luna, Superintendent of Public Instruction
George B. Bacon, Secretary to the Board

Final Minutes
State Board of Land Commissioners' Regular Meeting
April 19, 2011

The regular meeting of the Idaho State Board of Land Commissioners was held on Tuesday, April 19,
2011 in Boise, Idaho. The meeting began at 9:58 a.m. in the second floor courtroom of the Borah Building,
304 North 8 th Street, Boise. The Honorable Governor C. L. "Butch" Otter presided. The following members
were present:
Honorable Secretary of State Ben Ysursa
Honorable Attorney General Lawrence Wasden
Honorable State Controller Donna Jones
Superintendent of Public Instruction Tom Luna was absent from this meeting.
For the record, Governor Otter noted his understanding that all members of the Board were present,
with Superintendent Luna joining the meeting by conference phone. It was later recognized that
Superintendent Luna disconnected from the teleconference call, upon the adjournment of the Idaho Oil &
Gas Conservation Commission meeting which immediately preceded the State, Land Board meeting.

•
1.

CONSENT
Directors Report
A.
B.
C.
D.
E.

Interest Rate on Department Transactions - April 2011
Timber Sale Activity and Information Report - March 2011
Division of Lands, Minerals, Range Official Transactions - March 2011
Legal Matter Summary - March 2011
Fire Settlement Information - March 2011

DISCUSSION: Referring to the Timber Sale Activity and Information Report, Director Bacon noted the
Department has been seeing good prices and significant harvest activity on State Trust Lands. The
markets have shown more purchasers for foreign markets while the housing market in the u.s.
continues to recover. Receipts have stayed strong due to demand for wood, and the long winter has
enabled purchasers to keep logging further into spring. Prices are starting to climb again.

Board of Land Commissioners
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2.

Endowment Fund Investment Board Manager's Report - Staffed by Larry Johnson, Manager of
Investments, EFfB
A. Manager's Report - Mr. Johnson stated that endowment fund returns and timber revenues have
been strong. Reserves for all endowments are over five years, except Public Schools which is over
three years.
B. Investment Report - Fiscal year to date returns are 23.1%; the month of March was essentially flat
at 0.4%. Fiscal year 2011 has been very strong from an equity market standpoint and earnings of
the Endowment Fund.
DISCUSSION: Mr. Johnson stated the Executive Committee of the Endowment Fund Investment Board
recently voted to replace investment manager MetWest whose CEO left the firm, and has hired in its
place Robeco Boston Partners to become effective in May. Governor Otter inquired about Boston's
performance measurement based on EFIB's performance scale of portfolio managers. Mr. Johnson
affirmed Boston's historical performance has been well above their benchmark, as was MetWest's.

Mr. Johnson noted that three members of the Investment Board were reappointed by the Governor
and confirmed by the Senate. Mr. Johnson indicated the May meeting will be a joint meeting with the
Land Board and Investment Board.
Mr. Johnson explained that EFIB's presentation for April's Land Board meeting to address questions
raised by the Attorney General and the Superintendent of Public Instruction at the December 2010
Land Board meeting has been deferred until the May Land Board meeting due to the anticipated
length of today's meeting.

3.

Timber Sales for Approval - Staffed by Roger Jansson, Operations Chief-North, and Kurt Houston,
Operations Chief-South
NORTH OPERATIONS
A. Middle Uleda
B. Mid-Overlook OSR
C. Lost & Found
D.Otts
E. Harlem Rim Ton

CR-10-0394
CR-10-0395
CR-10-0408
CR-20-0284
CR-20-0291

2,400
1,500
3,200
3,250
25,300

SOUTH OPERATIONS
F. Ove Homestead Seed
G. Forest Boundary
H. Big Creek Ton

CR-40-1050
CR-42-5048
CR-50-0163

3,865
3,650
19,581

MBF
MBF
MBF
MBF
TONS

COUNTY
Bonner
Bonner
Bonner
Bonner
Bonner

AREA OFFICE
Priest Lake (Coolin)
Priest Lake (Coolin)
Priest Lake (Coolin)
Pend Oreille (Sandpoint)
Pend Oreille (Sandpoint)

MBF
MBF
TONS

COUNTY
Clearwater
Idaho
Adams

AREA OFFICE
Clearwater (Orofino)
Maggie Creek (Kamiah)
Payette Lakes (McCall)

DISCUSSION: Governor Otter inquired if the timber sales are laid out chronologically; for instance, is
Mid-Overlook bid and sold before Lost & Found? Director Bacon indicated the sales are not
necessarily sold in the order presented. After Land Board approval of the sales, local Area Offices plan
sale dates and times to coordinate with auction personnel availability and try to avoid having sales on
same dates at different Area offices because many timber sale purchasers want to be present at every
auction. Governor Otter noticed that the price of Douglas-fir & Larch moved up $36.00 between sales
and asked if that had anything to do with the dates? Director Bacon stated that price fluctuations are
typically due to timing of sale appraisals compared to quarterly pricing updates from the mills, as well
State Board of Land Commissioners
Final Minutes
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as local market needs; from one Area to another and one region to another, different markets will
dictate different prices even during the same time frame. Direct Bacon noted that timber sales are
being bid up, as much as 100% in some auctions.
4.

Easement for a Non-motorized Public Pathway to the City of McCall on Public School Endowment
lands (Valley County) - Presented by Kurt Houston, Operations Chief-South
DEPARTMENT RECOMMENDATION: That the Board direct the Department to approve the easement
for a non-motorized mUlti-purpose public pathway to the City of McCall and accept the in-kind
construction costs of $215,181.33 in lieu of a cash payment.
DISCUSSION: Governor Otter asked if the power line was already in place, and would it be moved to

subsurface. Director Bacon responded affirmatively on both questions. Governor Otter then inquired
whether, as the power line crosses endowment land, portals would be available for connection to the
line; looking to future potential development on this land, it should have the benefit of connecting to
the power. Director Bacon stated the Department would make certain that power connection is
available for the endowment land. Secretary of State Ysursa asked where the land is in relation to the
Payette Lakes Area Office. The map included with the board memo shows the pathway is located in
front of the Area office. Secretary of State Ysursa then inquired about zoning on the Deinhard 80
endowment parcel, also shown on the map. Department staff replied that it is zoned commercial.
Secretary of State Ysursa noted he had an interest in City of McCall zoning on endowment land as it
pertains to an upcoming agenda item.
S.

Approval of Minutes - March 15, 2011 Regular Meeting (Boise)

CONSENT AGENDA BOARD ACTION: A motion was made by Controller Jones to approve the Consent
Agenda as presented. Attorney General Wasden seconded the motion. Governor Otter offered the
clarification that included with the approval of agenda item 4 is the understanding that the Department
would ensure the ability to tap into underground electrical lines. The motion carried on a vote of 4-0.

•

REGULAR

6.

Timber Sale Plan - Presented by Bob Helmer, Chief, Bureau of Forest Management
DEPARTMENT RECOMMENDATION: That the Board direct the Department to proceed with publication

and implementation of the FY12 Timber Sales Plan.
Governor Otter stated his understanding that four years ago the Department was
2 billion board feet behind its management plan for sustainability. Director Bacon indicated standing
inventory was at 2 billion board feet. Governor Otter asked how much the sustained yield was lagging.
Director Bacon responded that the Forest Asset Management Plan identified the need to increase
harvest approximately 45 million board feet per year to get stands in the condition necessary for
desired future condition. From that perspective, it could be said yield was 45 million board feet
behind, but it is more complicated than straight numbers. Increasing harvest and reducing rotation
age will result in increased total growth. The Department anticipates meeting the proposed
247 million board feet harvest. Harvest levels may dip, but will eventually stabilize at a higher level
than would have been realized without implementing the FAMP.
DISCUSSION:

State Board of Land Commissioners
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Governor Otter asked about publication of the Forest Asset Management Plan, that it is advertised in
local papers but also on the public website. Mr. Helmer replied, yes, it is on the website. Governor
Otter inquired if the Department is required by law to publish it. Mr. Helmer again replied yes.
Director Bacon noted that it is Board Policy to require publication. Mr. Helmer confirmed Director
Bacon's assertion, noting that it must be published in each county's newspaper, which the Department
does with a legal advertisement. Governor Otter asked about the cost of publication in newspaper
when the same information is available on the web. Mr. Helmer stated the cost varies between
newspapers and estimates the Department spends approximately $1,500.00 per year with legal
advertisement publication as opposed to $17,000.00 per year with past publishing methods.
Attorney General Wasden clarified that this agenda item is a plan, and that each individual timber sale
would again be brought before the Board for approval. Mr. Helmer confirmed that statement.
Secretary of State Ysursa commented that in the 2011 legislative session some Department sponsored
timber rules were not successful and asked will the Department do any analysis of the effect of the
rules not passing per Article 9 Section 8 management responsibilities. Secretary of State Ysursa noted
specifically the sealed bids and delivered product sales portions of the proposed timber rules. Mr.
Helmer responded that it should have little effect as those were simply additional tools the
Department would have employed in timber sales; the Department anticipates successfully selling the
timber volume as specified in the Forest Asset Management Plan. Mr. Helmer stated the Department
will continue to pursue those rules again this year. Governor Otter asked if the Department has done
any international analysis since the tsunami in Japan; does the Department anticipate any additional
requests or additional volume requirements. Mr. Helmer responded yes; most market reports indicate
demand by foreign markets - China and Japan - is driving prices up. Mills on the west coast and
Canada are producing at record levels because of the foreign demand which is taking much of the
domestic lumber away, which is then increasing prices locally to meet that demand, and that is not
likely to abate for some time.
Secretary of State Ysursa moved that the Board adopt the Department
recommendation on the FY12 Timber Sales Plan. Attorney General Wasden seconded the motion. The
motion carried on a vote of 4-0.
BOARD ACTION:

7.

University of Idaho Forestry Camp lease at McCall (M-S016) currently known as the McCall Outdoor
Science School (MOSS) - Presented by Kathy Opp, Deputy Director, and Jane Wright, Strategic Business
Analyst
DEPARTMENT RECOMMENDATION: That the Board direct the Department 1) to enter into an
Agreement to Initiate a land exchange for the ISBA AquaLife property in Gooding County. The IDPR
board and the ISBA board would need to concur to effect the commitment of time and dollar
resources necessary for due diligence; 2) to conduct further analysis to determine the feasibility of a
land exchange for the AquaLife property, and provided the end result is the identification of a third
party buyer for AquaLife who is willing to become part of a three-way land exchange; 3) to discontinue
examining the Home Place land exchange option, as it is undesirable as an endowment asset; 4) given
the uncertainty of a viable land exchange at this point, to offer the UI a new 2 year lease at a market
rate consistent with other transition property in the vicinity, and subject to the standard sale and
exchange contract language.
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DISCUSSION: Secretary of State Ysursa inquired if a representative of the University of Idaho would
like to comment. Kent Nelson, University of Idaho, commented that the University has been on this
property a long time and would like to stay, but must be able to afford the lease which means
ultimately there is a need for an exchange to happen. The University is willing to consider further rent
but would like to know that an exchange is likely to occur. The Department's proposal to move
forward with due diligence on an acceptable exchange is also important to the University. Controller
Jones asked if the University has worked with the Department to forward this proposal. Mr. Nelson
responded yes, in fact the University funded the appraisal of the endowment lands in McCall that was,
per Board policy, contracted by the Department. The University has worked with Parks & Recreation
and Department staff to find lands and a transaction that will suit all. Controller Jones expressed
confidence that all parties will continue working together to obtain a desired outcome. Mr. Nelson
expressed his appreciation for the work by Department of Lands' staff and the cooperation from
Director Merrill and the Department of Parks and Recreation. Secretary of State Ysursa noted that this
same property was appraised at approximately $11,000,000 four years ago and it is now appraised at
$6,000,000. 4% of that figure is substantially more rent than $55,000. Governor Otter offered
Director Nancy Merrill, Department of Parks and Recreation, the opportunity to comment on this item.
Director Merrill thanked the Land Board staff and the University of Idaho for working with Parks on
this endeavor. Director Merrill indicated Parks intends to continue working with the University if Parks
is successful in acquiring the property, and noted that Parks' proposed exchange property will be of
value to the Public Schools endowment. Director Merrill expressed support of the Department
recommendations. Governor Otter inquired if Parks has done a cash flow analysis to determine if this
asset would be self-supporting. Director Merrill responded that Parks has begun that process.
BOARD ACTION:
Attorney General Wasden moved that the Board adopt the Department
recommendation as listed in agenda item 7, page 5 of 6. Controller Jones seconded the motion.
Attorney General Wasden, with the permission of his second, offered a clarification on item 4 of the
Department recommendation, that is, the market rate that is consistent with other transition property
in the vicinity is 4% as has been previously set by this Board and he requested the clarification be made
a part of his motion. Controller Jones concurred. The motion carried on a vote of 4-0.
8.

Request for Approval to Modify the Existing Agriculture Rent Methodology - Presented by Neil
Crescenti, Grazing, Farming & Conservation Program Manager
DEPARTMENT RECOMMENDATION: That the Board direct the Department to 1) remove modifiers,
allowing adjustment of the state's share to reflect market conditions; 2) apply any of the standard
cropland lease rental methodologies common in the market place to calculate individual lease rents.
DISCUSSION:
Bob Brammer, Assistant Director-Lands, Minerals, Range, presented additional
background. Since the adoption by the Board of the Asset Management Plan (AMP), the Department
has been working on business plans as directed in the AMP, including the Agriculture Business Plan. In
that effort the Department contracted a market rent study. That study and additional research has
shown that performance of the Agricultural Asset is limited by the one size fits all formula adopted by
the Board in 1995. Flexibility is needed in determining rents on agricultural leases if market rent and
goals in the AMP are to be achieved. Neil Crescenti then presented the board memo.
BOARD ACTION: A motion was made by Attorney General Wasden that the Board adopt the
Department recommendation, two parts: 1) to remove the modifiers allowing' adjustment of the state
share to reflect market conditions; and 2) to apply any of the standard cropland lease rental
methodologies common in the marketplace to calculate individual lease rents. Secretary of State
Ysursa seconded the motion. The motion carried on a vote of 4-0.
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9.

2012-2013 Cottage Site lease - Presented by Mike Murphy, Chief, Bureau of Surface and Mineral
Resources
DEPARTMENT RECOMMENDA TlON: That the Board direct the Department to 1) delay issuance of a

10-year lease as previously approved at the December 21, 2010 Board meeting; 2) approve the 2-year
lease document; 3) offer the 2-year lease to the cottage site lessees with a July 1, 2011 response
deadline.
DISCUSSION: Secretary of State Ysursa acknowledged that the Board is involved in litigation regarding

cottage site leases, recognized the need to continue leases during pending litigation, noted that the
Department recommendation is consistent with Board action in December 2010 and expressed
support for the Department recommendation.
BOARD ACTION: Attorney General Wasden moved adoption of the Department recommendation.
Secretary of State Ysursa seconded the motion. The motion carried on a vote of 4-0.

10. Approval to Proceed with Three Cottage Site Sale Auctions - Presented by Mike Murphy, Chief,
Bureau of Surface and Mineral Resource

That the Board direct the Department to proceed with the
auctioning of the land and any improvements associated with former cottage site leases R5005, R5254
and R5350.

DEPARTMENT RECOMMENDATION:

DISCUSSION: Governor Otter asked what would be the process if there were no bidders at the auction.

Mr. Murphy replied the future use of the sites would be considered, the Department may wait for a
better market in which to auction the sites, or the sites may be re-Ieased. Governor Otter inquired
about the course of action if the improvements on the cottage sites have mortgages. Mr. Murphy
responded that the Department does review that possibility as part of the normal procedure for
expiring or cancelled leases; these three leases do not have mortgages on improvements.
A motion was made by Attorney General Wasden that the Board adopt the
Department recommendation. Controller Jones seconded the motion. The motion carried on a vote of
4-0.
BOARD ACTION:

•

INFORMATION

Background information was provided by the presenter indicated below. No land Board action is
required on the Information Agenda.

11. Legislative Update - Presented by Kathy Opp, Deputy Director
•

EXECUTIVE SESSION

None
At 11:01 a.m. a motion to adjourn was made by Attorney General Wasden. Secretary of State Ysursa
seconded the motion. The motion carried on a vote of 4-0. Meeting adjourned.

State Board of Land Commissioners
Final Minutes
Regular Land Board Meeting (Boise) - April 19, 2011
Page 6 of?

IDAHO STATE BOARD OF LAND COMMISSIONERS

/s/ c. L.

"Butch" Otter

C. L. "Butch" Otter
President, State Board of Land Commissioners and
Governor of the State of Idaho

/s/ Ben Ysursa
Ben Ysursa
Secretary of State

/5/ George B.

Bacon

George B. Bacon
Director

The above-listed final minutes were approved by the State Board of Land
Commissioners at the May 17, 2011 regular Land Board meeting.

State Board of Land Commissioners
Final Minutes
Regular Land Board Meeting (Boise) - April 19, 2011
Page 7 of 7

